Meal/Rest Period Rules Continue to Spawn Employer Questions

California’s requirements for providing meal and rest breaks to employees continue to raise numerous employer questions. Most questions center around the specifics of the requirement and how it applies to everyday occurrences in the workplace, as well as when exceptions are permissible.

Knowing and complying with the requirements became even more important for employers following an April California Supreme Court ruling that increased employer liability in cases involving an allegation that the employer violated the requirement to provide a meal or rest break. The court ruled in Murphy v. Kenneth Cole Productions, Inc. that the amount an employer pays a worker for failing to provide the worker a meal break is a wage, not a penalty. Consequently, employees now have more time — up to four years — to sue over an alleged violation.

The Cerritos Regional Chamber of Commerce will continue to press for changes to the requirements to provide clarity and flexibility for employers and employees. In the meantime, employers should take care to limit their liability by complying with the current requirements.

COMMON QUESTIONS

What is the requirement for providing meal and rest breaks?

Non-exempt employees (employees not exempt from overtime and meal/rest break requirements under the federal Fair Labor Standards Act and the California Wage Orders) must be given an opportunity to take a 10-minute paid rest break for every four hours worked and a 30-minute unpaid meal break for shifts longer than five hours. The meal break must begin no later than 4 hours and 59 minutes into the employee’s shift.

What happens if an employee starts lunch hour late (for example, 5 hrs 15 minutes after started workday); what do we do? How do we compensate?

The employee is entitled to an additional hour of pay at straight time for failure to provide the meal within the required time, plus wages for any time actually worked.

Can an employer grant a longer rest period (15 minutes)? 

That is your choice, so long as it is for a minimum of 10 minutes and is taken no later than 3 hours and 59 minutes into the employee’s shift.

Are employers required to monitor employees to make sure they take their scheduled rest breaks?

You are required to make the rest break available. It is paid time, so you do not have to monitor employees, but you should document all steps you’ve taken to give employees their breaks.

Must employers monitor meal breaks?

Yes. As the law is currently being interpreted, employers are responsible for ensuring that the employee takes the full 30-minute off-duty meal period (subject to limited exceptions).

If an employee works more than 10 hours, is the employee required to take the second lunch break or is it at the employee’s request?

The second meal period can be waived only by mutual consent of the employer and the employee, if the employee will not work more than 12 hours and only if the first meal period was not waived.

Can a meal period be less than the full 30 minutes? For example, can they take a 20- or 25-minute meal period?

No, meal breaks must be at least 30 minutes. If the meal break is less than a full 30 minutes, the one hour of premium pay (or wage) must be paid.

Can employees hold their afternoon break until the end of the day and then leave 10 minutes early?

No.

If an employee is working a short shift, can the employee waive a meal break?

If the employee’s shift can be completed in six hours or less, the employee can waive the meal break. The waiver must be in writing, agreed upon by both the employee and the employer and the employee must be able to revoke the waiver at any time.

What are the criteria for having an on-duty break and meal waiver?

An on-duty meal period may be used only when the employee cannot be relieved of all duty because of the nature of the work. An example is a security guard in the bank, alone at night. Consult with legal counsel before using such a waiver. Valid waivers must always be in writing. 

The Cerritos Regional Chamber of Commerce is following this issue closely. To receive additional information on legislation affecting the business community, please attend the Chamber’s monthly Government Affairs Council meetings – held the first Wednesday of each month at 9:00 am at the Chamber office. Or contact the Chamber’s Executive Director, Catherine Gaughen, at 562/467-0800 or catherine@cerritos.org.

